United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


IN THE 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 


UNITED STATES OF AMERICA, Appellee 
Vv. 


LOUIS DILLON, JR., Appellant 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


United States Court of Appeals 


for the District of Columbia Circuit 


FILED «FEB: .; 
t2is/] 
Kevin P. Charles 
James N. Bierman 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 
(Appointed By This Court) 


Of Counsel: HOGAN & HARTSON 


TABLE OF CONTENTS 


Table of Authorities 


Jurisdictional Statement 


Statement of the Issues 
Presented for Review 


References and Rulings 


Statement of the Case 


1. 


Proceedings in District Court and 
In the United States Court of Appeals 
For The District of Columbia Circuit 


The Robbery 

The Initial Attempt at Identification 
Events of December 27-28, 1967 

A. Identification at the Jet Lounge 


B. Identification of Photograph by 
Freudberg 


Argument 


l. 


It Was Prejudicial Error to Allow the 
Admission Of Spratley's In-Court Identi- 
fication Of Appellant Because Such Testi- 
mony Was Irrevocably Tainted By Overtly 
Suggestive Police Identification Procedures 
Before Trial Which Violated Appellant's 

Sixth Amendment Right To Counsel and Fifth 
Amendment Right To Due Process Of Law. 9 


It Was Error For The Lower Court To 
Admit Officer Hockett's And Freudberg's 
Pretrial Identification Of A Photograph 
Of Defendant Before The Jury Because: 


A. The Police Identification Procedures 
In Relation To The Photograph Were So 
Suggestive As To Deny Appellant His 
Fifth Amendment Right To Due Process Of 
Law 15 


The Police Effort To Have Freudberg 
Identify Appellant's Photograph Was. 
Not Pursuant to Establishing Probable 
Cause To Arrest Appellant, But Rather 
Was Pursuant to Obtaining Evidence To : 
Convict Appellant And Was At A Critical 
Stage Of The Judiciary Process For 
Appellant And Hence Vidated His Sixth) 
Amendment Right To Counsel. 


It Was Prejudicial Error To Allow The 
Admission Of Freudberg's In-Court Identi- 
fication Of Appellant Because Such Testi-: 
mony Was Irrevocably Tainted By Overtly — 
Suggestive Police Identification Procedures 
Before Trial Which Violated Appellant's 
Sixth Amendment Right To Counsel and Fifth 
Amendment Right To Due Process Of Law 


Conclusion 


Table Of Authorities Cited: 
Biggers v. Tennessee, 390 U.S. 404 (1967) 


*Clemons v. United States, 133 U.S. App- 
D.c- 27, 488 F.ed 1230 (1968) 


*Foster v. California, 394 U.S. 44O (1969) 


262 
*Gilbert v. California, 388 U.S. 2&8 (1967) 10 


Hoffa v. United States, 385 U.S. 293 (1966) 13 


Long v. United States, 137 U.S.App.D.C. 
311, 424 F.ed 799 (1969) 13 


*Mason v. United States, 134 U.S.App.D.C. 
280, 4L4 Fed 1176 (1969) ~ 10, 16 


Pointer v. Texas, 380 U.S. 400 (1964) 11 
*Simmons v. United States, 390 U.S. 377 (1968) 10, 16, 19 
Stoval v. Denno, 388 U.S. 293 (1967) 12 


United States v. Dillon, No. 22,467 
D.c.Circuit filed Nov. 6, 1969 


United States v. MarGon, 408 F.2d 644, (1968) 

cert. denied 393 U.S. 1056, 89 S.Ct. 695, 

21 L.Ed.ed 698 18 
#United States v. Wade, 388 U.S. 218 (1967) 10, 13, 14 


United States v- zefber, 4u27 F.2d 1305 (1970) 18 


eee 


* Cases chiefly relied upon are marked by asterisks. 


IN THE 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


rr 


No. 24,828 


UNITED STATES OF AMERICA, Appellee 
v. 


LOUIS DILLON, JR.; Appellant 


nn 


United States District Court for the 
District of Columbia 


Appeal from the 


— SS 
BRIEF FOR APPELLANT 


——— 
JURISDICTIONAL STATEMENT 


Appellant Louis Dillon, Jr. appeals from a conviction on 


one count of robbery and three counts of assault with a dangerous 


weapon. The charges resulted from the robbery of the Modern Super 


Liquor Store, Washington, D. C., December 7, 1967. Defendant 


pleaded not guilty and was tried for the second time September 17, 
1970. The jury returned a verdict of guilty on all four counts of 
the indictment. Judgment of Conviction was entered by Judge Pratt 
on October 20, 1970. Following denial of post-trial motions, 
defendant was sentenced to 3-10 years on the robbery count and 
2-6 years on the three counts of assault with a dangerous weapon, 
sentences, by counts, to run concurrently. 

On October 7, 1970, the District Court authorized appellant 


to proceed on appeal in forma pauperis. 


Present counsel was appointed by the Court on January 4, 


{The jurisdiction of this Court on appeal is founded on 


the 28 U.S.C. § 1291. 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


This appeal presents the question of whether a criminal 
conviction can rest on inconsistent and conflicting testimony 
of the government's witnesses who testified on the issue of 
appellant's identification where the identification procedures 
used by the police before trial: (1) denied to appellant his Sixth 
Amendment right to counsel at critical stages in the judicial 
proceedings; (2) were so suggestive as to deny appellant his Fifth 
Amendment right to due process of law; and (3) in their totality 


irrevocably tainted any identification testimony of the witnesses. 


The pending case was heard previously by this Court under 


the same title, No. 22,467, decision filed November 6, 1969. 


REFERENCES AND RULINGS 

The District Court's ruling allowing the pre-trial and 
in-court identification by Freudberg may be found iat page 6 of the 
transcript of September 17, 1970. 

The District Court's ruling allowing the in-court 
identification by Spratley may be found at page Lo of the trans- 
cript of September 17, 1970. | 

The District Court's ruling allowing the testimony of 
Officer Hockett as to Freudberg's pre-trial identification of 
appellant's photograph may be found at page 13 of the transcript 
of September 17, 1970. ! 

The Court is also asked to direct its attention to its 
opinion No. 22,467 filed November 6, 1969 relating to an appeal 
from the first trial of this case. The Court is also asked to 
direct its attention to Judge Pratt's Memorandum Pursuant to Remand, 
Criminal No. 244-68, filed August 28, 1970 relating to this Court's 


above mentioned opinion. 


STATEMENT OF THE CASE 
1. Proceedings in District Court and in the United States 


Court of Appeals for the District of Columbia Circuit. 


Dillon was charged in an indictment filed on March 11, 


1968, with the crimes of robbery and assault with a dangerous weapon. 


The charges arose from a robbery of the Modern Super Liquor Store 
at 1201 9th Street, N. W., Washington, D. C. Defendant pleaded not 
guilty and was first tried on August 19-20, 1968. The jury in that 
trial returned a verdict of guilty on all four counts of the 
indictment. Judgment of Conviction was entered by Judge Pratt on 
October 11, 1968. Following the denial of post-trial motions 
defendant was sentenced to 3-10 years on the robbery count and 2-6 
years on the three counts of assault with a dangerous weapon, 
sentences by counts to run concurrently. 

On October 11, 1968 the. District Court authorized appellant 
to proceed on appeal in forma pauperis. This court heard that appeal 
(No. 22,467) and filed its decision on November 6, 1969, remanding 
the case per curiam, to the District Court. In a memorandum pursuant 
to remand, filed by Judge Pratt on August 28, 1970, the District 
Court ordered a new trial. 

That trial was had September 17, 1970 before Judge Pratt. 


At the trial two witnesses for the Government testified. One was 


an employee of the liquor store and the other was a police officer. 


The only witness for the defense was the defendant, who took the 


stand in his own behalf. 


2. The Robbery 


Three employees of the liquor store were present at the 
time of the robbery. One of them testified -- Mr. Freudberg, the 


Assistant Manager of the store. The second employee -- Mr. Spratley, 


who had testified at the original trial, had passed away between 
the first and second trial, but his testimony at the first trial 
was allowed to be introduced in the second trial. 

The evidence shows that the robbery occurred at approxi- 
mately 8:30 p.m. on December 7, 1967. At that time three men entered 
the store, two of them pointed revolvers at Freudberg, the third 
held a shotgun aimed at Spratley and a third employee who was not 
called to testify. 1” : 

During the robbery the man with the shotgun ordered 
Spratley to lie down on the floor. Freudberg testified that Spratley 
instantaneously dove over the counter and laid on the floor. (TR 74). 
He further testified that Spratley laid on the floor during the 
entire robbery. (TR 75). Spratley's testimony at the original 
trial, read into the record at this second trial confirms that point. 
(TR 103). Spratley testified that his mind blacked out™. (IR 105).. 
He could not even determine whether there were one or more assailants 
involved in the robbery. (TR 106). After being ordered to the floor 
Spratley laid there "with my face down". (IR 107) . He did not get 
up until the robbers left the store, and were out of sight. (TR 107). 

Freudberg testified that defendant Dillon was the man 
holding the shotgun. He stated that defendant had on a pair of 
khakai pants and a green (dark) type trench coat. (TR 69). He also 
testified that he did not recollect Mr. Dillon having a hat on. (TR 87). 
Spratley however testified that defendant “had on a trench coat and 


a hat." (TR 104). Freudberg stated that one of the other assailants 
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Vv Mr. Mitchell, the third employee, could not be located at either 
the first or second trial. 
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was wearing a hat and that he had described that hat to the officers. 


That is the only hat he claims to have seen. 


3. he Initial Attempt At Identification 


The police were called immediately after the crime. (TR 74) 
The next day Freudberg was shown, by a detective of the robbery 
squad, a “whole lot of photographs”. (TR 78) At that time he was 
not able to identify anyone from them. (TR 78) 

Freudberg testified that two days after the robbery he 
saw the man who had held the shotgun (supposedly the defendant) 
drive by the liquor store (TR 76). Freudberg took down the 
license number and reported it to the police. However, after they 
checked with the Department of Motor Vehicles the police reported to 
Freudberg that the car belonged to a 61 year old minister and 
Freudberg was probably mistaken. (TR 76) Police did not follow up 


this lead, (TR 70) and never linked Dillon to the automobile. 


4. Events of December 27-28, 1967 


A. Identification At The Jet Lounge * 


-Police Officer Hockett testified (at the suppression 


hearing before the original trial) that after the robbery he 


a 


* NOTE: Some information in this section is taken from the first 
trial, Aug. 19-20, 1968. It is so marked by (OTR) referring to the 
original transcript, that is the transcript of the first trial. It is 
necessary to include this information even though it was not brought 
out in the second trial because it relates to appellant's arguments 
that Freudberg's in-court and out-of-court identification and Spratley's 
in-court identification (read before the jury at the second trial) 

were unconstitutionally tainted. ; 
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received some information that “the subjects that might be 

responsible for this robbery were drinking in the Jet Lounge or 
Broadway at 7th and P Streets, Northwest." (OTR 55) The source 

of this information was never revealed. On the evening of December 27, 
1967, Officer Hockett met Spratley at the Liquor store: drove him 

to the Jet Lounge and told Spratley to visit the place in order to 


see if he recognized anybody inside who might be responsible for the 


offense. (OTR 55, 136) While Spratley was in thei Jet Lounge, the 


police officer waited outside. (OTR 137) 
Spratley's first version of his visit to the Jet Lounge 
(given at the suppression hearing) was in sharp entrees to the 
police officer's testimony and to his own later account at the 
first trial. Spratley testified that he went to the Jet Lounge that 
night becuase "[I] felt like I wanted a beer." (orR 4u6, 116, 122) 
At the hearing on the motion to Suppress, Spratley denied under oath 
that Officer Hockett called him or suggested that he go to the Jet 
Lounge and denied that he was looking for anybody connected with the 
robbery in the Jet Lounge . (OTR 47, 48) eeneeaenttye at trial a after 
discussing his testimony with “the gentleman right there" (presumably 
the prosecutor (OTR 125)) -- Spratley modified his prior sworn testi- 
mony and said that Officer Hockett had told him that the man respon- 
sible for the robbery might be in the Jet Lounge and that the police 
officer himself drove Spratley to the Jet Lounge that night. (OTR lee). 
According to Officer Hockett, when Spratley came out of 


the Jet Lounge, he informed the officer that the man responsible 


for the robbery was inside and Spratley described where the 
accused was seated. (OTR 137) The officer then entered the Jet 


Lounge, saw Dillon sitting there and asked him to step outside 


where Spratley was waiting. (OTR 123-124) When Dillon left the 


Jet Lounge, accompanied by Officer Hockett, Spratley identified 
him as the man. (OTR 56, 128, 138) 

Officer Hockett testified that Spratley then accompanied 
him to the Police Identification Bureau where he observed the 
police make up ‘a photograph of Dillon from negatives that were on 
file. (OTR 56, 71) 

While Spratley was in Officer Hockett's police car, he was 
questioned by the police as to his identification of Dillon. Later 
at the police station, the same request was repeated several times 


while Spratley viewed Dillon's photograph. (OTR 124-25) 


B. Identification Of Photograph By Freudberg 


Officer Hockett testified in the second trial that on 
the morning of ‘December 28, 1968, he showed Dillon's photograph 
and five others to Freudberg at the liquor store. (TR 95) Freudberg 
could not say for sure whether he had been shown a picture of Dillon 
prior to that date. (TR 88) Furthermore, he testified that the 
assailant in question, whom he claims was Dillon, had a "process" 
and "a full head of hair™ as well as facial hair. Yet, of the 
five pictures other than Dillon's, one was of a man that “had almost 
a bald head" (TR 88), one had a "short process" (TR 90), one had 


a thin mstache and a medium process, and two had no process and 


and no facial hair (TR 90 and 91). ‘The six photographs, all of 
which were mugshots, were not formally introduced as evidence 

and were not shown to the jury but were marked for purposes of 
jdentification, upon Freudberg’s in-court restimony, concerning 


them. 


ARGUMENT 

I. IT WAS PREJUDICIAL ERROR TO ALLOW THE ADMISSION 
OF SPRATLEY'S IN-COURT IDENTIFICATION OF APPEL- 
LANT BECAUSE SUCH TESTIMONY WAS IRREVOCABLY 
TAINTED BY OVERTLY SUGGESTIVE POLICE IDENTIFI- 
CATION PROCEDURES BEFORE TRIAL WHICH VIOLATED 
APPELLANT'S SIXTH AMENDMENT RIGHT TO COUNSEL 
AND FIFTH AMENDMENT RIGHT TO DUE PROCESS OF LAW. 


The Court's attention is called to the following 


proceedings: OTR - pp. 124, 125; TR- p- 15 

This Court has previously recognized that the issue of 
Spratley's identification of appellant needed further consideration 
by the District Court. United States v. Dillon, No. 22,467 
@.C.Circuit, filed Nov. 6, 1969) pg. 3-4- Appellant here urges, 
using some of the same language as appeared in Mr. Lipson's brief to 
this Court after appellant's first trial, that the lower court did 
not properly consider all of the issues which might have led to a 
reversal of the first trial, and therefore, made some of the same 
mistakes in the second trial as it did in the first. The lower court 
decided after remand from this Court and without further proceedings, 
that the admission of Spratley's identification of defendant at the 
Jet Lounge on December 27, 1967 was prejudicial error because 


such was a “critical stage" of the criminal process and defendant 


was not represented by counsel. Mason v. United States, 134 U.S. 


App.D.C. 280, 414 F.2d 1176 (1969) decided January 30, 1969. It 


further stated; that the admission of Spratley's photographic 
identification on December 27, 1967 may have been impermissably 
suggestive under Simmons v. United States, 390 U.S. 377 (1968) . 

The lower court however did not proseed to the next step 
and decide an equally critical issue, that is, given the prejudicial 
pretrial identification by Spratley, should his in-court identification 
of the appellant be allowed? 

The theory behind the Supreme Court's decisions in 
United States v. Wade, 388 U.S. 218 (1967) and Gilbert v. California, 
388 U.S. 263 (1967) is clear. It is recognized that police sponsored 
confrontations may carry implications of guilt. The suspect 
himself, without his attorney, cannot evaluate all the circumstances 
surrounding his confrontation in order to lay a foundation for 
effective cross examination at a later trial. Moreover, the accusing 
witness viewing the “suspect” ( and that very term implies possible 
guilt) may well fix his identification beyond any likelihood of 
change. 2/ Under these circumstances "he is not likely to go 
back on his word later on, so that in practice the issue of identity 
may . . . for all practical purposes be determined there and then, 
before trial." Wade, supra at 229. 

Insofar as the accused's conviction 
may rest on a courtroom identification 


in fact the fruit of a suspect pretrial 
identification which the accused is 


2/ Spratley testified in the first trial (OTC 124-25) that while he 
was at the police station he was repeatedly asked to identify Dillon's 
photograph. This repetitive questioning, after the single suspect 
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helpless to subject to effective scrutiny 
at trial, the accused is deprived of that 
right of cross-examination which is an 
essential safeguard to his right to'con- 
front the witnesses against him. United 
States v. Wade, supra at 235. Citing 
Pointer v. Texas, 380 U.S. 400 (1964). 


This Court has recognized the problem of in-court identifi- 


cation after an illegal pre-court identification. ‘It has stated 


the following guidelines in Clemons v. United States, 133 U.S.App. 


D.C. 27, 4M8 F.2d 1230, 1233 (1968): 


Where the prosecution intends to: offer 
only an in-court identification, the defense 
may challenge its admissibility. The court 
should then, on facts elicited outside the 
presence of the jury, rule upon whether a 
pre-trial identification by the same eye- 
witness is violative of due process or the 
right to counsel. If a violation is found, 
the court should then decide whether the 
in-court identification is still admissible 
because it has an independent source; indeed, 
it would appear in the interest of expeditious 
judicial administration for such a ruling to 
be made in any event. If the judge regards 
only the in-court identification as admissible, 
in the trial to the jury thereafter, the 
defense may, as a matter of trial tactics, 
decide to bring out the pre-trial confronta- 
tion itself, hoping that it can thus detract 
from the weight the jury might otherwise 
accord the in-court identification. 


In this case, appellant urges that the trial judge 
incorrectly found that Spratley had an independent basis for 
making an identification. : 

THE COURT: I will permit -- I would hold that 
Spratley had an independent basis for making 


an identification and in using Spratley's prior 
testimony I will permit you to present Spratley's 
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photograph of the accused would tend to indelibly plant the accused 
face in his mind. 


testimony as to what happened at the 

time of the holdup and what happened in 

the courtroom. I will permit that. The 

Jet Lounge Confrontation was improper, 

not because of any Fifth Amendment grounds. 

Mr. Dillon didn't have a lawyer under the 

authority of Bobby Russel. (TR 15) 

The lower court went only as far as reviewing appellant's 

Sixth Amendment rights with regard to Spratley's pretrial identi- 
fication. Had it reviewed appellant's Fifth Amendment right to 
due process it might well have concluded that Spratley had no 
independent source for an in-court identification. It is clear 
that Spratley's identification of Dillon was fixed after the 
sidewalk confrontation at the Jet Lounge and by his subsequent 


questioning by the police at the Identification Bureau. That 


ewnfrontation denied Dillon the fairness of a lineup. He was 


a 


singled out, both in person and at the sidewalk show-up, and 
immediately thereafter at the police station. As the Supreme Court 
declared in Stoval v. Denno, 388 U.S. 293 (1967): 

The practice of showing suspects singly 

to persons for the purpose of identi- 

fication, and not as part of a lineup, 

has been widely condemned. 388 U.S. 293 

at 302. 

Likewise, in Foster v. California, 394 U.S. 440 (1969) a 

one to one confrontation between the accused and his accuser was 


one of the factors which compelled the Supreme Court to reverse that 


conviction on due process grounds. So, too, the Supreme Court has 


showed its concern with the procedure of singling out one suspect 


through the use of photographs as happened here when Spratley was 
repeatedly shown appellant's photograph at the police station. (The 


issue of photographic identification is more fully explained below 


in describing Freudberg's pre-trial identification) . 

The government may argue that the lower court need only 
look at whether the witness "was capable of making a spontaneous 
identification of the suspect based upon his observations at the 
time of the offense" Long v. United States, 137 U.S.App-D.C. 311, 
“24 F.2d 799, 803 (1969) and need not take into account any other 
factors of pretrial identification. But it should be apparent 
that there may be situations where an independent source, if there 
was one, may lose its independence because of after the fact improper 
suggestiveness of the police or other officials. In a case such as 
this, where two key witnesses differ as to their description of 
what the alleged assailant was wearing and where the witness in 
question immediately dove face down behind a counter, surely even 
if the lower court in its discretion determined that the witness 


might have been able to identify the assailant from that encounter 


alone, nevertheless the lower court should not be given the discretion 


to disregard later events which may have impeached the character of 


that identification. As the Supreme Court: stated in Wade, supra: 


We think it follows that the proper test to 

be applied in these situations is that 

quoted in Wong Sun v. United States, 371 U.S. 
471, 488, "'[W]hether, granting establishment 
of the primary illegality, the evidence to 
which instant objection is made hag been come 
at by exploitation of that illegality or 
instead by means sufficiently distinguishable 
to be purged of the primary taint.’ Maguire, 
Evidence of Guilt 221 (1959)." See also Hoffa 
v. United States, 385 U.S. 293at309. Applica- 
tion of this test in the present context 
requires consideration of various factors; for 
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example, the prior opportunity to observe 

the alleged criminal act, the existence of 
any discrepancy between any pre-lineup 
description and the defendant's actual 
description, any identification prior to 
lineup of another person, the identification 
by picture of the defendant prior to the 
lineup, failure to identify the defendant 

on a prior occasion, and the lapse of time 
between the alleged act and the lineup 
identification. It is also relevant to consider 
those facts which, despite the absence of 
counsel, are disclosed concerning the conduct 
of the lineup. 388 U.S. 218 at e4l 


It is therefore urged upon this Court that given the 
totality of circumstances in this case concerning Spratley'’s 
pretrial identification of the alleged assailant, no in-court 
identification by Spratley should be allowed, 3/ and hence the 
decision of the lower court should be reversed on this point with 
instructions to exclude that testimony in a new trial. At the 
very least, if the Court will not go that far, this Court should 
remand to the District Court on this point with instructions to 
hold further hearings to determine whether the denial of appellant's 
Sixth Amendment and Fifth Amendment rights were such that, coupled 
with Spratley's limited view of the assailant, any in-court identi- 


fication of appellant would necessarily be improperly tainted. 


II, IT WAS ERROR FOR THE LOWER COURT TO ADMIT 
| OFFICER HOCKETT'S AND FREUDBERG'S PRETRIAL 
IDENTIFICATION OF A PHOTOGRAPH OF DEFENDANT 
BEFORE THE JURY BECAUSE: 


3/ Actually we are talking about the reading into the record, in 
Front of the jury, of Spratley' Ss original testimony at the first 
trial, as Spratley had since died before the second trial. 
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THE POLICE IDENTIFICATION PROCEDURES IN 

RELATION TO THE PHOTOGRAPH WERE SO 

SUGGESTIVE AS TO DENY APPELLANT: HIS FIFTH 

AMENDMENT RIGHT TO DUE PROCESS OF LAW 

THE POLICE EFFORT TO HAVE FREUDBERG 

IDENTIFY APPELLANT'S PHOTOGRAPH WAS NOT 

PURSUANT TO ESTABLISHING PROBABLE CAUSE 

TO ARREST APPELLANT, BUT RATHER WAS 

PURSUANT TO OBTAINING EVIDENCE TO CONVICT 

APPELLANT AND WAS AT A CRITICAL STAGE OF 

THE JUDICIARY PROCESS FOR APPELLANT AND 

HENCE VIOLATED HIS SIXTH AMENDMENT RIGHT 

TO COUNSEL. 

The Court's attention is called to the following 
proceedings: TR pp. 88, 90, 91, 146. 
A. The evidence is unclear as to whether the police 

showed Dillon's photograph to Freudberg sometime before December 28, 
1967. In any event, Freudberg picked Dillon, on December 28, 1967 
from a group of six pictures. 4/ where is no evidence that any of 
the other five photographs in that collection had been shown to 
Freudberg before that date. Even if one adopts the version of Officer 
Hockett's testimony most favorable to the Government, that he had 
not shown Dillon's photograph to Freudberg before December 28, 1967, 
the range of photographs he finally presented to Preudberg was 


unreasonably and prejudicially narrow. Of the five pictures other than 


Dillon, none had what could be called a long process, (that is, long 
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4/ The pictures themselves were not introduced into evidence as 
they were mugshots, but were marked for identification purposes as 
Freudberg commented upon them before the jury in direct and cross 
examination. 


processed hair). Yet from the outset of the case a erucial point 
of identification was that the assailant had long processed hair. 
As stated before (see p-8 ), only one of the photographs showed 
Someone with even a “medium process,” one showing a short process, 
two with no processes, and one almost bald. 

The Supreme Court's concern with the procedure of singling 
out one suspect through the use of photographs was expressed in 
Simmons, supra where the court said: 


This danger [of an incorrect identification] 
will be increased if the police display to the 
witness only the picture of a single individual 
who generally resembles the person he saw, or 
if they show him the pictures of several persons 
among which the photograph of a single such indi- 
vidual recurs or is in some way emphasized . - - - 
Regardless of how the initial misidentification 
comes about, the witness thereafter is apt to 
retain in his memory the image of the photograph 
rather than of the person actually seen, reducing 
the trustworthiness of subsequent lineup or 
courtroom identification. 390 U.S. 377, at 383- 
84) 


In Mason, supra, this Court further quoted from Simmons stating that: 


Photographic identifications must be excluded 

if they result from a viewing 'so impermissably 

suggestive as to give rise to a very substantial 

likelihood of irreparable misidentification.’* 

ulu F.2d 1180, at 1182 
The physical nature of photographs and the circumstances in which 
they were shown (as more fully outlined in (8) below) indeed made 
them so suggestive as to give rise to a likelihood of irreparable 


misidentification. 


In truth the identification in this case falls squarely 


within the procedures condemned Thiotycer fn Foster, supra, where 


the Supreme Court said: 


. . . judged by the "totality of the circum- 
stances', [it is apparent that] the conduct 
of identification procedures [were] ‘so un- 
necessarily suggestive and conducive to 
irreparable mistaken identification’ as to 
be a denial of due process of law. 
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The suggestive elements in this identification 

procedure made it all but inevitable that David 

would identify petitioner whether or not he was 

in fact ‘the man.’ In effect, the police re- 

peatedly said to the witness. ‘This is the 

man.' See Biggers v. Tennessee, 390'U.S. 404, 

407 (dissenting opinion) . This procedure so 

undermined the reliability of the eyewitness 

identification as to violate due process. 394 U.S. 440 atuue 
The fact that Freudberg was allowed to testify as to his identification 
of the photographs obviously affected the jury, as they requested the 
Court to allow them to see the photographs (TR 146, request denied) . 
Appellant contends therefore that it was error to admit such testimony 


and that such error was indeed prejudicial. 


B. When an investigation narrows to the point where police 
| 
unfairly use photographs as a substitute for confrontations and 
in order to create evidence that may aid in the conviction of a parti- 


cular individual, he should be entitled to counsel at that point. 


Where other and fairer identification processes are reasonably 


available their use should be required. Any lesser rule would 
encourage law enforcement officers to forego the fairer method. and 
be satisfied with an incomplete or questionable investigation. 


The considerations thatled the court in 

Wade to guarantee the right of counsel at 
Tineups apply equally to photographic 
jdentifications conducted after the defen- 
dant is in custody. The dangers of suggestion 
inherent in a corporeal lineup identification 
are certainly as prevalent in a photographic 
identification. P.M. Wall, Eye-Witness Identifi- 
i 71 Criminal Cases 66-89 (1965). Also 
‘the defendant, himself not being present at 
such a photographic identification, is even 
less able to reconstruct at trial what took 
place unless counsel was present. Comment, 
iCyiminal Procedure -- Photo Identifications, 

'43 N.Y.U.L.Rev. 1019 (1968). In addition, 

‘the constitutional safeguards that Wade guaranteed 
‘for Lineups may be completely nullified if the 
‘police are able privately to confront witnesses 
prior to the lineup with suggestive photographs. 
‘Indeed the present case lends support to the 
fear expressed by a discerning judge that the 
‘absence of a requirement of counsel at photo- 
graphic confrontations will actually encourage 
the police to abuse the identification process. 
United States v. Marfon, 4th Cir. 1968, 408 F.2d 
644, 651, Winter, J. concurring and dissenting, 
cert. denied, 393 U.S. 1056, 89 S.Ct. 695, 

3] L-Ed.2d 698. We hold that the rule of the 
Wade case applies to pretrial photographic 
identifications of accused who is in custody. 
United States v. Zesber, 427 F.2d 1305, 1307 
(1970) 


Although appellant was not in custody at the time 
photographs were shown to Freudberg, he could have been. The police 
at that time were no longer engaged in an exploratory search for a 


suspect. Earlier during the investigation, photographs were used 
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in order to obtain a lead, and their use for that purpose is not 
questioned. But, by December 28, that preliminary phase of the 
investigation was completed. By then, the police had a prime suspect 
who was subject to arrest. When Officer Hockett submit ted the six 
photographs to Freudberg on December 28, he was no Longer merely 
investigating leads, he was building a case Sener Dillon. Circum- 


stances like these increase the danger that the police officer 


without the presence of the "suspect's" counsel may impart his 


own convictions to the witness as to the identity of the guilty 
party. The proper procedure would have been for the police officer 
to secure Dillon's arrest and bring Freudberg to identify him at a 
police lineup where the fairness or unfairness of the proceedings 
would have been clear to all. The police should properly have 
followed the suggestion in Simmons, supra: | 
The reliability of the identification procedure 
could have been increased by allowing only 
one or two of the five eyewitnesses to view the 
pictures of Simmons. If thus identified, Simmons 
could later have been displayed to the other 
eyewitnesses in a lineup, thus permitting the 
photographic jdentification to be supplemented 
by a corporeal identification, which is normally 
more accurate. 390 U.S. 377, 386:n.6 
In effect, by the facts of this case, the police started building 
their case for conviction before arresting appellant. The photo- 
graphic identification by Freudberg was, therefore, not merely 
an attempt to secure a lead or obtain probable cause to arrest. 
There already was probable cause in the eyes of the police due to 
Spratley's jaentification. Clearly it is important to point out 
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that appellant is in no way urging this court to suggest that 
standards for probable cause should be lowered. Rather, appellant 


urges this court! to recognize that where there is probable cause 


for arrest and the police do not do_so, but instead begin to gather 


evid2nce for trial, then there may be instances where the suspect 
is entitled to counsel. Given the circumstances surrounding the 
photographic jdentification by Freudberg, that was such an instance. 
JZI. IT WAS PREJUDICIAL ERROR TO ALLOW THE 
ADMISSION OF FREUDBERG'S IN-COURT IDENTI- 
FICATION OF APPELLANT BECAUSE SUCH TESTI- 
MONY WAS IRREVOCABLY TAINTED BY OVERTLY 
SUGGESTIVE POLICE IDENTIFICATION PROCEDURES 
BEFORE TRIAL WHICH VIOLATED APPELLANT'S 
SIXTH AMENDMENT RIGHT TO COUNSEL AND FIFTH 
AMENDMENT RIGHT TO DUE PROCESS OF LAW. 
The Court's attention is called to the following 
proceedings: TR 76, 77. 
- If this Court accepts appellant's arguments that he was 
denied his Constitutional right under the Fifth Amendment or Sixth | 
Amendment or both, by overtly suggestive and improper police identi- 
fication procedures used in Freudberg's pretrial identification of 
appellant, then appellant urges the Court to hold that the in-court 
_ identification of the appellant by Freudberg was prejudicial error. 
The same rationale made in the First Argument (in reference 
to Spratley's in-court identification) supporting the notion that 


the independent source doctrine must look to the nature of the 


taint as well as the initial observation need not be repeated again 


here (see pp.9-14). Appellant will not deny that in reference to 


the initial observation, Freudberg observed the assailant for a 
greater time period than did Spratley. . But, nevertheless, it is 
appellant's contention that the police identification procedures 
after the robbery were so suggestive and so improper that they 
necessarily clouded Freudberg's original recollection of the 
assailant's appearance. Indeed, two days after the robbery Freudberg 
said he saw the assailant driving in a car past the Liquor store. 

He was so sure of his jdentification that he chased after the car 

(TR 76), getting the license number and then calling the police. 

Yet, according to Freudberg: "They [the police] said that the car 
belonged to a minister and that I was either mistaken or that I was 
just wrong, but I wasn't wrong." (TR 76). This ead was never 
followed up by the police. (TR 77). Instead, they pursued another 
path, that of improperly suggestive photographic identification, which 
undoubtedly tainted Freudberg's recollection of the assailant holding 
the shotgun, a recollection which, it should be remembered, did not 
even correspond with the recollection of the other eyewitness, 


Spratley, in reference to what the assailant was wearing. 


CONCLUSION 
For each of the foregoing reasons, the conviction should 


be reversed. 


The case should be remanded to the District Court for a 


new trial, should the Government wish to pursue this case, with 
directions to exclude the in-court identification testimony of 
Messrs. Spratley and Freudberg and the out-of-court identification 
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testimony of Messrs. Freudberg and Hockett. Should this court not 
wish to specifically direct the lower court to exclude some or all 
of such testimony, but rather leave such exclusion to the lower 
court's discretion upon further reviews it should nevertheless 
direct the lower court to hold a full hearing examining the Fifth 
and Sixth Amendment issues herein raised before determining which 


testimony should be excluded. 


Respectfully submitted, 
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Or 
ISSUES PRESENTED * 


In the opinion of appellee the following issues were 
presented: 


I. Whether the Sixth Amendment required the pres- 
ence of counsel at a pre-arrest photographic identifica- 
tion of appellant. 

II. Whether the photographic identification was imper- 
missibly suggestive. 

III. Whether the trial court properly ruled in finding 
an independent source for the in-court identification of 
appellant. 


*This case has previously been before this Court as United 
States v. Dillon, No. 22,467. On November 6, 1969, this Court 
remanded this case to the District Court for a hearing on the 
issue of identification. Upon remand the District Court concluded 
that the identification procedures were improper and ordered a 
new trial. Appellant was tried and again convicted. The instant 
appeal is taken from that second conviction. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,828 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


Louis DILLON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed March 11, 1968, charged appellant 
with one count of robbery and three counts of assault 
with a dangerous weapon in violation of 22 D.C. Code 
§§ 2901 and 502, respectively. He was tried before the 
Honorable John H. Pratt and a jury on August 19 and 
20, 1968, and convicted on all counts. Judge Pratt 


2 References to the transcripts of these proceedings will be made 
according to the following system: “O. Tr.” for the transcript 
of the first trial held on August 19 and 20, 1968, and “Tr.” for 
the transcript of the second trial occurring on September 17, 
1970. 


(1) 


2 


imposed concurrent sentences of three to ten years on the 
robbery conviction and two to six years on each convic- 
tion of assault with a dangerous weapon. On appeal 
this Court in an unpublished opinion filed November 6, 
1969, remanded the case to the District Court with di- 
rections to determine whether there had been any viola- 
tions of constitutional rights relating to identification 
procedures.2 On August 28, 1970, Judge Pratt, after 
an examination of the trial record, filed a memorandum 
in which he concluded that a new trial was required.’ 
Accordingly, on September 17, 1970, appellant was again 
tried before Judge Pratt and a jury convicted on all 
counts. On October 20, 1970, appellant was sentenced 
from three to nine years on the robbery conviction. This 
appeal followed. 

At 8:30 p.m. on a chilly December 7, 1967, John H. 
Freudberg, the assistant manager of the Modern Super 
Liquor Store, located at 1201 9th Street, N.W., was be- 
hind the counter in the rear of that store, closing out 
one of the two cash registers. Looking on and attempting 
to learn the procedure was a new employee, Al Mitchell,* 
while another employee, Bobby Lee Spratley, was “across 
the counter sitting on tiers where half gallons of wine 
were kept” (0. Tr. 6).5 At this time three Negro men 
entered the front door and walked the length of the 
narrow, well-lighted store. The first man approached 
Mr. Freudberg on the left, and the second man came 
around on his right while the third man, appellant, 
sauntered over to Mr. Spratley near the wine showcase. 
Suddenly the two men nearest to Freudberg whipped 


2 United States v. Dillon, D.C. Cir. No. 22,467, decided November 
6, 1969. 


’ The memorandum of Judge Pratt is printed in the appendix, 
infra, p. 18. 


+ Mitchell was unavailable to testify at either trial. 


5 Bobby Lee Spratley died between the first and second trials, 
and therefore the court allowed the admissible portions of his 
former testimony to be read to the jury in the second trial (Tr. 
102-115). 
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out two .38 caliber Colt pistols, thrusting them at him 
and saying, “Okay, get them up, this is a stickup” 
(Tr. 67-68). Appellant then drew from under his dark 
trench coat a sawed-off shotgun, placing it inches from 
Spratley’s head (O. Tr. 117). When Spratley “looked 
him dead in the face,” appellant ordered him to jump 
over the counter and lie down on the floor, which he did 
(O. Tr. 39). Appellant then “came around to the back 
of the counter and held the shotgun on [Freudberg]” 
(Tr. 67). The first man that drew the .38 caliber pis- 
tol “jumped over the counter and had [Freudberg] hold a 
paper bag for him while he stuffed the money from the 
cash register into the bag” (Tr. 67). Appellant shouted, 
“Don’t forget the safe underneath” (0. Tr. 15), holding 
the shotgun no more than ten feet from Freudberg and 
telling him twice to lie down on the floor. Freudberg, 
however, remained standing, holding the bag and ob- 
serving appellant’s full face and profile (O. Tr. 17, 69-71). 
Finally, when all the money was in the bag,* Freudberg 
sat down on a wine box (Tr. 71). Appellant then moved 
to the telephone in the rear of the store and cut its 
wires (O. Tr. 111). Before leaving appellant picked 
up a case of rum, and as he carried it out of the store, 
he turned and said, “If you put your head out of the 
door, we will blow it off” (O. Tr. 101). After the rob- 
bers left, Freudberg walked to the other telephone in 
the office and called the police. The clock on the wall 
read 8:45 p.m. (O. Tr. 102, 105). 

Appellant was described as a Negro male, twenty-eight 
to thirty-five years old, weighing between 160 and 180 
pounds, with processed hair”? and a Van Dyke beard, 
i.¢., “a mustache with a beard that came down over his 
chin.” He wore a dark trench coat, either black or dark 
green, and khaki pants. There was some discrepancy 


¢The total amount of money taken in the robbery was “about 
$2,000” (O. Tr. 89). 


7 Processed hair was defined by Mr. Freudberg as “a straighten- 
ing” (Tr. 86). 
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over whether or not appellant wore a hat (0. Tr. 8, 41, 
88, 107, 120).® 

The next morning, December 8, and at various times 
thereafter, Freudberg and Spratley viewed photographs, 
but neither man was able to make a positive identifica- 
tion (Tr. 78). On December 27, 1967, Detective Grover 
C. Hockett of the Metropolitan Police, acting on informa- 
tion he received, had Bobby Spratley enter two restau- 
ants located at 7th and P Streets, N.W., to see if he 
recognized anyone inside as one of the gunmen. Finding 
no one in the first restaurant, he identified appellant in 
the second restaurant, the Jet Lounge.® Later that eve- 
ning Spratley was taken by Detective Hockett to police 
headquarters, where he identified appellant from a photo- 
graph as the gunman who ordered him over the coun- 
ter.7° 

The next day, December 28, Detective Hockett re- 
turned to the liquor store with five to seven photo- 
graphs," stating to John Freudberg, “I have some pic- 
tures I want you to see” (Tr. 83). Without further 
comment, Hockett spread them out on the counter “in 
no order at all” (Tr. 88). Looking at the photographs, 
Freudberg pointed out appellant’s picture, saying, “That 
is the one with the shotgun” (0. Tr. 28). 


8 The above description is a composite of both Freudberg’s and 
Spratley’s recollections of appellant’s appearance. With the ex- 
ception of whether or not appellant wore a hat, both witnesses’ 
descriptions were very similar. 


® Spratley entered the Jet Lounge, spotted appellant, left and in- 
formed Detective Hockett of appellant’s description and presence 
in the lounge, whereupon Hockett entered the restaurant, brought 
appellant outside and secured his name and address while Spratley 
viewed him from a parked auto. After appellant was allowed to 
return to the lounge, Sprately then identified appellant as the rob- 
ber (O. Tr. 55-56). 


10 This identification took place at the Identification Bureau. The 
testimony of both Hockett and Spratley is indefinite as to whether 
Spratley viewed the photograph singly or in a group. 


The District Judge found as a fact that five to seven photo- 
graphs were viewed by Freudberg (appendix, infra, p. 14). 
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Appellant’s defense amounted to his taking the stand 
and answering in the negative one question posed by 
his defense counsel, whether he committed the Decem- 
ber 7 robbery (Tr. 112). The prosecutor on cross-ex- 
amination was limited by the trial judge to the scope 
of direct examination. 

Pursuant to this Court’s direction, the District Court 
examined “the present record” and “representations . . . 
by counsel,” and ruled by memorandum and in court, 
inter alia, that Freudberg’s identification was admissible 
“not only on the photographs, but also in court” (Tr. 9) 
and that “Spratley had an independent basis for making 
his identification and in using Spratley’s prior testi- 
mony” (Tr. 15). 


ARGUMENT 


I, The Sixth Amendment does not require the presence 
of counsel at a pre-arrest photographic identification. 


(Tr. 78-92, 97-101, 189; O. Tr. 184, 141) 


Appellant claims that the rule of United States v. 
Wade** should be extended to require that counsel be 
present at a pre-arrest photographic identification pro- 
ceeding “where there is probable cause for arrest and 
the police do not do so, but instead begin to gather 
evidence for trial” (Appellant’s Brief at 20). This con- 
tention is without merit both legally and practically. 

The federal courts have consistently refused to apply 
Wade to photographie identifications. Since Simmons v. 
United States, 390 U.S. 377 (1968), the only post-Wade 
case in which the Supreme Court has dealt with photo- 
graphic identifications, no circuit has affirmatively held 
that Wade applies to photographic identifications. The 
Second, Fourth, Fifth, Ninth and Tenth circuits have 
explicitly and unequivocally determined that counsel is 


12 388 U.S. 218 (1967). 


6 


not required at a photographic identification.* This 
Court in United States v. Kirby specifically rejected 


a prophylactic rule requiring the appointment of 
counsel for one who is not present at the time of 
identification, has not been arrested for or charged 
with the crime, and is not in custody.” 


Moreover, this Court has implicitly held that Wade does 
not apply to photographic identifications which take place 
even after arrest.’® 

The justification for the presence of counsel at a line- 
up, as presented in Wade, are three: so that the accused 
would not have to “stand alone,” to prevent unfair- 
ness,'* and to enable the defendant to reconstruct what 
occurred at that proceeding in order to defend himself 


13 United States v. Bennett, 409 F.2d 888 (2d Cir. 1969), cert. 
denied, 396 U.S. 852 (1970) ; United States v. Collins, 416 F.2d 696 
(4th Cir. 1969) ; United States v. Ballard, 423 F.2d 127 (5th Cir. 
1970): United States v. Sartain, 422 F.2d 387 (9th Cir. 1970); 
Rech v. United States, 410 F.2d 1181 (10th Cir. 1969). The law 
on this point in the Third Circuit is unsettled. Compare United 
States v. Conway, 415 F.2d 158 (8d Cir. 1969), with United States 
v. Zeiler, 427 F.2d 1305 (8d Cir. 1970). The two courts which have 
held that the per se rule of Wade and Gilbert v. California, 388 U.S. 
263 (1967), applies to photographic identifications have done so in 
situations where the police were attempting to circumvent Wade- 
Gilbert. In both United States v. Zeiler, supra, and Common- 
wealth v. Whiting, 489 Pa. 205, 266 A.2d 738, cert. denied, 400 US. 
919 (1970). The police showed photographs to witnesses in an 
obvious attempt to prepare them for a subsequent lineup identifica- 
tion. We do not consider Nevada as having adopted the per se rule 
for which appellant apparently contends here. Compare Thompson 
v. State, 85 Nev. 134, 451 P.2d 704, cert. denied, 396 U.S. 893 
(1969), with Carmichael v. State, —— Nev. ——, 467 P.2d 108 
(1970). 


14188 U.S. App. D.C. $40, 427 F.2d 610 (1970). 
15 Id. at 342, 427 F.2d at 612. 


16 United States v. Hamilton, 187 U.S. App. D.C. 89, 420 F.2d 
1292 (1969), in which the briefs show that the photographic identi- 
fication took place after the defendant was arrested. 


17 388 U.S. at 266. 
38 Id, at 235-236. 
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properly at trial® We think that in the case of a 
photographic identification none of these considerations 
has force sufficient to require a per se rule that counsel 
must be present when photographs are viewed by a wit- 
ness. Appellant was not confronted or forced to “stand 
alone” before anyone. He was not present, of course, 
when John Freudberg examined the photographs; in fact, 
he was not even in custody. Neither Wade nor any other 
Supreme Court decision even suggests that a defendant’s 
right to counsel requires that his lawyer be present in 
situations in which the defendant himself is not a par- 
ticipant.* As for the danger of unfairness and recon- 
struction of the identification process, we submit that 
appellant’s due process rights were adequately protected 
by his right of cross-examination. As Simmons stated: 


The danger that the use of the [photographic iden- 
tification] technique may result in convictions or 
misidentifications may be substantially lessened by 
a course of cross-examination at trial which exposes 
to the jury the method’s potential for error.” 


Unfairness in a photographic identification stems from 
two general sources: the nature of the photographs them- 
selves and the conduct of the police displaying them as it 
affects the viewer. Since, to our knowledge, no decision 
has held that counsel is entitled to question witnesses 
at any type of out-of-court identification proceeding, and 
such witnesses in any event are not under oath, the only 
practical way to determine the effect of the conduct of 
the police on the viewer is in court, where counsel and 
the judge can play their accustomed roles. In appellant’s 
case the Government produced Hockett and Freudberg 
for both trials. Review of the cross-examination at both 
trials reveals that all possible prejudices were fully ex- 
plored (see O. Tr. 134, 141, Tr. 78-92, 97-101). In our 


19 Td, at 230-232. 
20 See United States v. Bennett, supra note 18, 409 F.2d at 899. 
21390 U.S. at 384. 


8 


view, appellant’s identification received a full review in 
the proper forum, the courtroom. 

The effect on police practice of extending the Wade 
doctrine to include a pre-arrest photographic identifica- 
tion where the police have probable cause to arrest would 
impose an unfair burden on even an officer versed in the 
law to require him to make an instant calculation at each 
step of his investigation in weighing the existence or non- 
existence of probable cause. Such questions are more 
suitably considered in law libraries and in the courts. 
Identification is part of probable cause, and, in the in- 
stant case, Detective Hockett’s action in showing the 
photographs to Freudberg the day after Spratley’s Jet 
Lounge identification was as much an effort to protect 
against “a very substantial likelihood of irreparable 
misidentification” as it was to substantiate Spratley’s 
identification the night before. Hockett’s explanation for 
delaying the arrest until the next day was, “I figured it 
would be better to wait and secure an arrest warrant... 
to show the United States Attorney my case and to have it 
signed by the judge” (Tr. 1389). The cautious route 
taken by this police officer when he substituted a judge’s 
view of probable cause for his own should not be faulted. 


II. The photographic identification was not impermissibly 
suggestive. 


(Tr. 70, 77, 83, 87-92, 97-101; O. Tr. 74, 107) 


Appellant charges that the pretrial photographic identi- 
fication by Freudberg violated due process because of its 
suggestivity. Mere suggestivity, however, is not the 
governing standard. Rather, 


a pretrial identification by photograph will be set 
aside on that ground only if the photographic identi- 
fication procedure was so impermissively suggestive 
as to give rise to a very substantial likelihood of 
irreparable misidentification.~ 


22 Simmons V. United States, supra, 390 U.S. at 384. 
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In determining impermissive suggestivity in a photo- 
graphic identification, the cases following Simmons have 
charted a course beyond the strictures of inherent photo- 
graphic contrasts. The criteria include, inter alia, the 
conduct of the police at the identification and the oppor- 
tunity of the witness to observe the offender at the time 
of the offense? The testimony at both trials underscores 
the fairness of the police action at the photographic iden- 
tification in the liquor store on December 28. Detective 
Hockett made no suggestion that any of the six individ- 
uals in the photographs were suspects, and Freudberg 
was not prompted in any way.* Testimony at the sec- 
ond trial was that the pictures were “in no order at all” 
(Tr. 83). In fact, the night before the photographic 
identification, Hockett specifically warned Spratley not 
to alert Freudberg of his identification of appellant (0. 
Tr. 74). 

In comparing the photographs to determine inherent 
suggestivity, it is important to consider that Hockett, 
at the time he showed Freudberg the photographs, knew 
only that the third gunman had “processed hair,” not 
whether the process was long or short (0. Tr. 107).* 
In light of these facts, the photographs shown to Freud- 
berg were certainly fair since the photographs displayed 
were representative of the description given. All six 
photographs showed Negro males of relatively the same 
age and skin pigmentation, all wearing mustaches, four 
wearing chin hair and three with processed hair. The 
standard is one of fair representation and similarity in 
appearance to the witness’ description of the suspect.” 


23 United States Vv. Robinson, 189 U.S. App. D.C. 286, 288, 432 
F.2d 1348, 1350. 


24 See United States v. Williams, 187 U.S. App. D.C. 231, 232, 
421 F.2d 1166, 1167 (1970). 


23 The original description given by Freudberg was only “proc- 
essed hair’ (O. Tr. 107). Detective Heckett did not take that 
description (Tr. 99), nor did he ever ask whether the process was 
long or short (O. Tr. 77). 


26 United States v. Stevenson, D.C. Cir. No. 23,922, decided De- 
cember 2, 1970, slip op. at 4. 
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A total of at least 175 photographs were shown to Freud- 
berg throughout the investigation. When such a large 
number of photographs were shown in Freudberg over 
a relatively short time, he would naturally view the 
photographs as a continuum, thereby lessening the im- 
pact of any allegedly inherent suggestivity coming from 
just one photograph.” 

The opportunity of Freudberg to observe appellant on 
the night of the robbery must be considered in any de- 
termination of impermissible suggestivity.* Freudberg 
watched appellant for at least fifteen minutes at close 
range. He was careful to view appellant’s “profile and 
full face’ (Tr. 70).2° He furnished the police a de- 
tailed description of appellant minutes after the rob- 
bery ° (O. Tr. 107). Freudberg’s degree of positive- 
ness** must be gauged when he stated upon cross-ex- 
amination that at the time of the photographic identi- 
fication, “I was looking for someone that I recognized. 
If he had a picture with a bald head, I would still have 
recognized him” (Tr. 91). The danger that misidentifi- 
cation may have resulted from Freudberg’s photographic 
identification was “substantially lessened by a course of 
cross-examination at trial which [expressed] to the jury 
the method’s potential for error.” ** The cross-examina- 
tion at trial by appellant’s counsel brought before the 
jury any contrasts in the photographs shown by Hockett 
to Freudberg and exposed to the jury appellant’s argu- 
ment for misidentification (Tr. 87-92, 97-101). Con- 


27 Cf. Sutton v. United States, —— U.S. App. D.C. ——, 484 F.2d 
462, 467 (1970). 


28 United States v. Robinson, supra note 23; United States v. 
Williams, supra note 24. 


29 See United States v. Sera-Leyva, 189 U.S. App. D.C. 376, 433 
F.2d 534 (1970). 


30 United States v. Hamilton, supra note 16, 187 U.S. App. D.C. 
at 91, 420 F.2d at 1293. 


31 United States v. Robinson, supra note 23. 
32 Simmons V. United States, supra note 22, 390 US. at 384. 
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sidering the unquestionable conduct of Detective Hockett 
at the time of the photographic identification, the excel- 
lent opportunity for Freudberg to observe appellant at 
the robbery and the broad cross-examination by appel- 
lant’s counsel, the Government submits that the trial 
judge’s ruling was correct and that no impermissible 
suggestivity existed. 


INI. The record as a whole supports the trial court’s 
findings of independent source. 


(Tr. 69, 70; O. Tr. 36, 39, 41, 107) 


Appellant argues that, in light of the trial judge’s 
ruling on the inadmissibility of Spratley’s two identifica- 
tions on the night of December 27 and Freudberg’s al- 
legedly suggestive photographic identification, any finding 
of independent source for an in-court identification by 
either Spratley or Freudberg would necessarily be er- 


roneous because of the taint from those inadmissible and 
allegedly improper identifications. This argument fails 
to take into account the strength of both witnesses’ ob- 
servations of appellant on the night of the robbery. The 
setting itself was conducive to accurate recall. The 
store was narrow, “12 feet in width” (Tr. 70), and 
well lighted, “a very bright store” (Tr. 69). Spratley 
and appellant confronted each other face to face for 
“about four minutes” (O. Tr. 36), and only after Sprat- 
ley “looked him dead in the face” (O. Tr. 89) did ap- 
pellant order him to go behind the counter and lie down. 
Freudberg also was “no more than ten feet” from ap- 
pellant during the entire robbery (Tr. 70). Despite 
appellant’s repeated orders to Freudberg to lie down on 
the floor, the assistant manager stood his ground. Freud- 
berg “saw his profile and full face” (Tr. 70). In addi- 
tion, both witnesses were able to furnish detailed de- 
scriptions of appellant to the police minutes after the 
robbery (O. Tr. 41, 107). The record in this case over- 
whelmingly supports the trial court’s conclusion of inde- 
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pendent source for both witnesses’ in-court identifica- 
tions.* 

Since the trial court found an independent source for 
the courtroom identification, appellant must now shoul- 
der a heavy burden in striving to overcome that find- 
ing.** Unless the trial judge’s decision lacks substantial 
support in the record, it must not be disturbed.* 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
DANIEL E. ToOMEY, 
JoHN E. Drury, III, 
Assistant United States Attorneys. 


83 Appellant attacks the trial court’s ruling en independent 
source, stating that it excluded consideration of any due process 
violations in ruling on the presence of independent source for 
Spratley’s in-court identification. On the contrary, the trial judge, 
in finding an independent source, was fully cognizant of due process 
grounds when, in the process of excluding Spratley’s Jet Lounge 
identification “under the authority of Bobby Russell” (Tr. 15), he 
explicitly noted the inapplicability of Fifth Amendment grounds to 
that identification (Tr. 15). Further on in his ruling, the trial 
judge recognized the Fifth Amendment grounds again when, 
reiterating the presence of an independent source, he said, “It 
wasn’t tainted by the photograph.” (Tr. 18.) 


%4 United States v. (Clinton) Long, 187 U.S. App. D.C. 275, 278, 
422 F.2d 712, 715 (1970); (Anthony) Long v. United States, 137 
U.S. App. D.C. $11, 424 F.2d 799, (1969); Clemons v. United 
States, 188 U.S. App. D.C. 27, 34, 408 F.2d 1280, 1287 (1968) 
(en banc), cert. denied, 394 U.S. 964 (1969). 


33 United States v. Kemper, —— U.S. App. D.C. ——, ——, 483 
F.2d 1158, 1155; cf. United States v. McNeil, —— U.S. App. DC. 
——, 483 F.2d 1109 (1969). 
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APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 244-68 


UNITED STATES OF AMERICA 
Vv. 
Louis DILLON, JR. 


MEMORANDUM PURSUANT TO REMAND 


After examination of the trial record upon remand 
of the above-entitled case, the following findings of fact 
and conclusions of law are made. 


Findings of Fact 


1. Witness Fruedberg, over objection, was permitted 
to identify defendant at a preliminary hearing. (T. 89- 
90) The record does not show the full details or cir- 
cumstances concerning this encounter. 

2. Witness Spratley on December 27, 1967, some 
twenty days after the alleged robbery, was taken to the 
Jet Lounge by Officer Hockett who asked him to go inside 
and “see if he could see anybody that might be involved” 
in the robbery. (T. 186) Sprately entered the Jet 
Lounge, ordered a beer, turned around, and spotted the 
defendant. (T. 123) About 25 or 30 persons were 
present in the Jet Lounge at this time. (T. 126) Sprat- 
ley then left and told Hockett, who was waiting outside, 
that the man who held up the liquor store on December 
7, 1967 was sitting inside. (T. 123, 127) Hockett then 
entered, had defendant come outside, and questioned him. 
(T. 188) That night at the I. D. Bureau, Spratley iden- 
tified a photograph of defendant (T. 56-57) Hockett 
could not recall whether Spratley was shown a group of 
photographs or just the photograph of defendant. (T. 
57) 
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8. Prior to December 23, 1967, witness Fruedberg on 
several occasions was shown a number of photographs by 
Officer Hockett and failed to make any identification. 
(T. 21, 26, 184) At none of these showings was a 
photograph of defendant included. On December 29, 
1967, Fruedberg was shown five to seven photographs, 
one of which was of defendant. Fruelberg selected de- 
fendant’s photograph. (T. 27, 72, 146-148) The circum- 
stances of the display as well as the photographs them- 
selves indicate no impermissible suggestivity. 


Conclusions of Law 


1. The admission of Fruedberg’s identification at the 
preliminary hearing was prejudicial error because such 
was a “critical stage” of the criminal process and de- 
fendant was not represented by counsel. Mason v. U.S., 
134 U.S. App. D.C. 280, decided January 30, 1969. 

2. The admission of Spratley’s identification of de- 
fendant at the Jet Lounge on December 27, 1967, was 
prejudicial error, for the same reasons as set forth in 
paragraph 1, supra. See also Russell v. U.S., 188 U.S. 
App. D.C., decided May 26, 1969. The admission of 
Spratley’s photographie identification on December 27, 
1967 may have been impermissibly suggestive under 
Simmons v. U.S., (1960) 390 U.S. 377. 

8. The admission of Fruelberg’s photographie identi- 
fication of defendant, based on the totality of the cir- 
cumstances, was not “so impermissibly suggestive as to 
give rise to a very substantial likelihood of irreparable 
misidentification.” Such identification met the due proc- 
ess standards enunciated in Simmons, supra. 

4. Because of the errors set forth above, the defen- 
dant’s conviction cannot stand but is hereby set aside and 
a new trial ordered. 

/s/ John H. Pratt 
JOHN H. Pratt 
United States District 
August 28, 1970 Judge 
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